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Appearances Required.  

Before the Court is a petition for peremptory writ of mandate filed by Richmond Shoreline Alliance, 

SPRAWLDEF, Citizens for East Shore Parks, Sunflower Alliance, and Greenaction for Health and 

Environmental Justice (collectively, "Petitioners") against the City of Richmond ("City") and Richmond 

City Council ("Council") as Respondents. HRP Campus Bay Property, LLC ("HRP" or "Developer") is the 

Real Party in Interest. For the reasons set forth, the Court denies Petitioners' request for a peremptory 

writ of mandate on the first, second, and third causes of action of the Petition.  

I. Background 

This case involves the development of an approximate 89.6-acre property located near the Richmond 

shoreline (the "Zeneca Property"). (Administrative Record ("AR") 15, 30, 557.) Stauffer Chemical 

Company, certain other companies, and ultimately Zeneca, Inc. operated chemical manufacturing and 

processing facilities on the site until the mid-1990s. (AR 1893-1897.) The chemical manufacturing and 

processing conducted at the site for more than 100 years caused extensive toxic contamination of the 

soil and groundwater. (Id.) 

In 1998, the San Francisco Regional Water Quality Control Board began investigating the site and 

supervising the cleanup of the Zeneca Property. (AR 1894-1895.) Since 2005, responsibility for the 

investigation of the contamination and development of a remediation plan for the Zeneca Property has 

been undertaken by the California Environmental Protection Agency through the California Department 

of Toxic Substances Control ("DTSC") acting as lead agency. (AR 1895-1896.) 

A. The Project and Procedural History of Project Approval 

In 2012, the City adopted the Richmond General Plan 2030 ("General Plan"). (Suppl. AR ("SAR") 42.) In 

2016, Respondents approved the Richmond Bay Specific Plan ("RBSP"). (AR 1893-1897.) The proposed 

development is part of Sub-Area 4 within the RBSP. (AR 1893-1897, 1555.) The City certified a 2016 Final 

Environmental Impact Report ("2016 Final EIR") pursuant to the California Environmental Quality Act, 

Public Resources Code § 21000, et seq. ("CEQA") in connection with the approval of the RBSP. 

DTSC issued a draft Feasibility Study/Remediation Action Plan ("FS/RAP") for the Zeneca Property which 

listed several different alternatives to remediate the toxic contamination in July 2018. (AR 1882, 574.) In 
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October 2019, DTSC approved a Final FS/RAP for the remediation of the Zeneca Property with a negative 

declaration under CEQA that was certified November 1, 2019. (AR 574; SAR 96, 103.) The parties do not 

dispute that the 2016 Final EIR and the Final FS/RAP are and are not subject to challenge in this Petition. 

(Resp. Brief p. 9, ll. 2-3, ll. 14-15 and 24-27.) 

Multiple pre-application meetings and discussions were held regarding the development of the Zeneca 

Property. (Petitioners' Opening Brief – Revised ("PROB") p. 7, l. 27 [citing AR 4883 et seq.].) In May 2020, 

HRP applied for approval of a mixed-use development on the Zeneca Property pursuant to which 

approximately 63 of the 89.6 acres would be developed, with the remainder reserved for open space, 

parks and similar public uses. (AR 6359:1-2.) 

The proposed development, which was approved through Respondents' adoption of an Addendum to 

the EIR and related mitigation measures, approval of a tentative map and use permit, and adoption of 

an ordinance for the Development Agreement with HRP, calls for (a) up to 50,000 square feet of retail 

commercial development, including a minimum 20,000 square foot grocery store, (b) a minimum of 

2,000 units of multi-family residential housing up to a maximum of 4,000 multi-family residential units; 

and (c) a total of approximately 25.6 acres set aside for open space, parks, trials, and similar uses open 

to the public; (d) related infrastructure such as roadways; and (e) no research and 

development/business uses (the "Project"). (AR 1-14; 37-38.) 

Noticed public hearings were held (a) before the Planning Commission on November 19, 2020 on the 

approval of the Addendum to the 2016 EIR, with a Mitigation Monitoring and Reporting Program 

("MMRP"), approval of a Vesting Tentative Map, and a Use Permit for Residential Uses, at the conclusion 

of which the Planning Commission voted unanimously to recommend approval to the Council (see PROB 

p. 8, ll.22-26, and AR cites therein; AR 6501-6502, 6406), (b) before the Council on December 1, 2020, at 

which the Council voted 4-2-1 to approve the Addendum and related MMRP, Tentative Map and Use 

Permit; and (c) before the Council on December 15, 2020, at which the Council voted to adopt the 

Ordinance (Ordinance No. 30-20 – AR 201-205) for the Development Agreement between the City and 

HRP for the Project (AR 6634-6641 [minutes], 6641-249 – 6641-251). In addition, on November 20, 2020, 

the City held a "workshop" with an opportunity for public comments on the Development Agreement 

and community benefits from the Project. (AR 4876, 4878, 6348, and 6356-6405 [transcript].) 

Petitioners timely filed their Petition for Peremptory Writ of Mandate and Complaint for Declaratory 

Relief (the "Petition") initiating this action on December 30, 2020. The Court addresses the request for 

peremptory writ of mandate in this ruling, but not the complaint for declaratory relief portion of the 

Petition.  

B. The Petition, Answers and Briefing 

The Petition includes four causes of action. The first two causes of action challenge Respondents' 

approval of the Addendum, the Project and the Development Agreement under CEQA, and the CEQA 

Guidelines, title 14 Cal. Code Reg. § 15000 et seq. (the "Guidelines"). The third and fourth causes of 

action challenge the unfairness of the hearing process.  
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1. Causes of Action Alleged in Petition 

The first cause of action alleges violation of CEQA based on Respondents' failure to re-open 

environmental review of the Project. The first cause of action includes five counts alleging Respondents' 

failed to adequately addressed changed circumstances, changes in the impact of the Project and new 

information (a) in light of updated sea level rise ("SLR") projections from a May 1, 2020 report issued by 

the California Coastal Commission addressing California's response to sea level rise ("SLR") with 

estimated amounts of SLR Petitioners contend are higher than that considered by Respondents, and the 

effect on the Project in light of the DTSC's 2019 determination to employ Alternative 3a to remediate 

the Zeneca Property (counts one through three), and (b) in light of their failure to obtain an updated 

geotechnical evaluation for the Project recommended in 2018 by the City's geotechnical engineering 

consultant and an updated Human Health Risk Assessment ("HHRA") based on new guidance on the 

health effect of the chemical trichloroethylene ("TCE") issued in February 2020 (counts four and five). 

The second cause of action alleges Respondents' CEQA findings on which it based its approval of the 

Addendum and the Project are not supported by substantial evidence.  

The third cause of action alleges Petitioners were denied a fair hearing on various grounds, including, 

among others, the City's failure to provide equal time for those opposed to the Project to respond to 

arguments the Developer was given time to set forth after the close of the public comment portion of 

one of the hearings, the unfairness of the procedures for public participation in the meetings in the use 

of Zoom because of the pandemic, and alleged bias. The fourth cause of action seeks a declaration 

regarding the rights of Petitioners and members of the public and the administrative board to ask 

questions, to allow testimony from witnesses, and to have clear instructions and procedures for public 

participation in public hearings, among other relief. 

2. Respondents' Failure to Answer; Claims Waived by Petitioners 

The City and Council filed answers to the Petition but have not filed briefing in response to the PROB. 

Real Party in Interest HRP has answered and filed a Respondent's Brief ("Resp. Brief"), to which 

Petitioners have filed a Reply Brief ("PRB"). 

The PROB includes no reference to, argument regarding, or citation to authority or the record with 

respect to Respondents' failure to obtain an updated geotechnical report (1st C/A, Count 4) or an 

updated HHRA (1st C/A, Count Five). Petitioners do not address these issues in any of their briefing. 

Petitioners have therefore waived those grounds for challenging the Project approval. (Orange County 

Water Dist. v. Sabic Innovative Plastics US, LLC (2017) 14 Cal.App.5th 343, 383 [an appellate brief that 

fails to raise a point, or provide argument and legal authority for the positions taken, waives that 

argument, stating in that case "Steelcase's separate respondent's brief does not cite the HSAA, its 

liability provisions, its elements, or any authority interpreting it. Steelcase simply references 'causation' 

generically, as if no further explanation were needed. This treatment is inadequate."]; Badie v. Bank of 

America (1998) 67 Cal.App.4th 779, 784-785 ["When an appellant fails to raise a point, or asserts it but 

fails to support it with reasoned argument and citations to authority, we treat the point as waived. 

[Citation omitted.]"].) 
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Petitioners only argue in their PRB for the first time that the issuance of the 2019 Final FS/RAP 

constitutes changed circumstances or new information that requires supplemental or subsequent 

environmental review (1st C/A, Count Three). Raising this argument for the first time in the PRB 

deprived Respondents and HRP of the opportunity to address the argument in the opposition brief. 

Petitioners have also waived that ground for challenging the Project approval. (West v. JPMorgan Chase 

Bank. N.A. (2013) 214 Cal.App.4th 780, 799 [on appeal, court declines to consider arguments made for 

the first time in reply brief]; Badie v. Bank of America, supra, 67 Cal.App.4th at 784-785.) 

C. Requests for Judicial Notice 

In conjunction with the Respondent's Brief, Developer filed a request for judicial notice asking the Court 

to take judicial notice of a 2022 Technical Report by the National Oceanic and Atmospheric Association 

("NOAA") and information from its website obtained by Developer March 4, 2022, regarding SLR. The 

Court declines to take judicial notice of these materials as they are outside the Administrative Record, 

they postdate Respondents' consideration and approval of the Project by more than one year, they were 

not, and could not have been, considered by Respondents in making the determinations being 

challenged in this proceeding, and they are therefore irrelevant. (Western States Petroleum Assn. v. 

Superior Court (1995) 9 Cal.4th 559, 573, fn. 4.) 

In conjunction with the PRB, Petitioners filed a request for judicial notice of the fact that "because 

seawater has a higher density than fresh water, a layer of fresh water will float on top of a layer of sea 

water when both liquids are relatively immobile, as they would be in an underground earth-filled area." 

(Pet. RJN p. 23, ll. 5-8.) Petitioners support the request with a Wikipedia entry, excerpts from a physics 

internet educational resource, and an excerpt from a NOAA on-line science lesson for 5th and 6th 

graders. The Court also declines to take judicial notice of the proposition requested as the materials 

presented are outside the Administrative Record, and the proposition as stated is subject to expert 

analysis regarding the extent to which "both liquids are relatively immobile" and the application of the 

proposition to the Zeneca Property and circumstances considered by Respondents in connection with 

the approval of the Project in this case. 

II. Standard of Review 

A. CEQA Challenges 

In reviewing a challenge to approval of the Addendum and the Project under CEQA, the Court 

determines whether there has been a prejudicial abuse of discretion by the public agency, which is 

established " 'if the agency has not proceeded in a manner required by law or if the determination or 

decision is not supported by substantial evidence.' [Citation omitted.]"  (Citizens Committee to Complete 

the Refuge v. City of Newark (2021) 74 Cal.App.5th 460, 469 ("City of Newark") [quoting Concerned 

Dublin Citizens v. City of Dublin (2013) 214 Cal.App.4th 1301, 1310].)  

The Court applies a deferential standard of review to the determination that a supplemental EIR is not 

required. " 'The reviewing court upholds an agency's decision not to require an SEIR if the administrative 

record as a whole contains substantial evidence to support the determination that the changes in the 

project or its circumstances were not so substantial as to require major modifications of the EIR. 
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[Citation.] This deferential standard is a reflection of the fact that in-depth review has already occurred. 

[Citation.]' [Citation omitted.]" (Citizens Against Airport Pollution v. City of San Jose (2014) 227 

Cal.App.4th 788, 797-798 [quoting American Canyon Community United for Responsible Growth v. City 

of American Canyon (2006) 145 Cal.App.4th 1062, 1070].) (See also Bowman v. City of Petaluma (1986) 

185 Cal.App.3d 1065, 1072 [substantial evidence test is applicable standard of review of agency decision 

not to prepare supplemental or subsequent EIR].)  

Under the substantial evidence test, the agency's factual determinations cannot be set aside "on the 

ground that an opposite conclusion would have been equally or more reasonable." (Sierra Club v. County 

of Fresno (2018) 6 Cal.5th 502, 512 [internal quotation marks omitted, quoting Vineyard Area Citizens 

for Responsible Growth, Inc. v. City of Rancho Cordova (2007) 40 Cal.4th 412, 435 and addressing factual 

findings supporting an EIR].) " 'Substantial evidence' is defined as 'enough relevant information and 

reasonable inferences from this information that a fair argument can be made to support a conclusion, 

even though other conclusions might also be reached.' (CEQA guidelines, § 15384, subd. (a).) 'The 

agency is the finder of fact and we must indulge all reasonable inferences from the evidence that would 

support the agency's determinations and resolve all conflicts in the evidence in favor of the agency's 

decision.' [Citation omitted.]" (City of Hayward v. Trustees of California State University (2015) 242 

Cal.App.4th 833, 839-840 [quoting Save Our Peninsula Committee v. Monterey County Bd. of Supervisors 

(2001) 87 Cal.App.4th 99, 117].) (See also BreakZone Billiards v. City of Torrance (2000) 81 Cal.App.4th 

1205, 1244 ["reasonable doubts must be resolved in favor of the decision of the agency."].)  

Substantial evidence includes "facts, reasonable assumptions predicated upon facts, and expert opinion 

supported by facts." (Pub. Res. Code § 21082.2(c).) "Argument, speculation, unsubstantiated opinion or 

narrative" do not qualify as substantial evidence. (CEQA Guidelines § 15384(a); Pub. Res. Code § 

21082.2(c).) 

The burden is on Petitioners to demonstrate that no substantial evidence in the record supports 

Respondents' decisions. (Citizens for a Megaplex-Free Alameda v. City of Alameda (2007) 149 

Cal.App.4th 91, 113 ["It is Citizens' burden to demonstrate that there is not sufficient evidence in the 

record to justify the City's action. [Citation omitted; italics in original.] To do so, an appellant must set 

forth in its brief all the material evidence on the point, not merely its own evidence. [Citation omitted.] 

A failure to do so is deemed a concession that the evidence supports the findings. [Citation omitted.]"; 

Citizens Against Airport Pollution v. City of San Jose, supra, 227 Cal.App.4th at 798 [" 'The burden is on 

the appellant to show there is no substantial evidence to support the findings of the agency. [Citation.]' 

[Citation omitted.]," quoting American Canyon Community United for Responsible Growth v. City of 

American Canyon (2006) 145 Cal.App.4th 1062, 1070].)  

B. Denial of Fair Hearing 

When a public agency acts in a quasi-judicial or quasi-adjudicatory capacity, its conduct is reviewed 

under administrative mandamus pursuant to Code of Civil Procedure section 1094.5. (Petrovich 

Development Co. v. City of Sacramento (2020) 48 Cal.App.5th 963, 972 ("Petrovich").) Under Code of 

Civil Procedure section 1094.5(b), the Court evaluates whether there was a "fair trial" or fair hearing, 

which is a legal issue reviewed de novo. (Id.; Malaga County Water Dist. v. State Water Resources 
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Control Bd. (2020) 58 Cal.App.5th 447, 461.) A party may prove it has been denied a fair hearing based 

on proof the city council was not "neutral and unbiased"; participation by a biased decision maker on 

the city council is enough to invalidate the decision when the council is acting in a quasi-adjudicatory 

capacity. (Id. at 973 [citing Woody's Group, Inc. v. City of Newport Beach (2015) 233 Cal.App.4th 1012, 

1021-1022].) 

A city council sometimes functions in a quasi-adjudicatory capacity and at other times in a quasi-

legislative capacity. (Id. at 973 ["City council members wear multiple hats. It is commonly understood 

that they function as local legislators. But sometimes they act in a quasi-adjudicatory capacity similar to 

judges."]; Save Civita Because Sudberry Won't v. City of San Diego (2021) 72 Cal.App.5th 957, 983 ("Save 

Civita").) Quasi-legislative determinations by a city council are reviewed under traditional mandamus 

under Code of Civil Procedure § 1085 and are not subject to the same, more rigorous due process 

standards applicable to a quasi-adjudicatory action. (Id. at 983-984.) 

III. Analysis 

It is undisputed that the 2016 Final EIR in this case functioned as both a "program" EIR and a project-

specific EIR for Sub-Area 4, the Zeneca Property. (PROB p. 11, ll. 5-9; AR 1554.) Petitioners contend 

further environmental review of the Project was required because of new information or changed 

circumstances. 

A. CEQA Challenges 

When no timely challenge is made to a Final EIR, as in this case, then the Final EIR "shall be conclusively 

presumed to comply with the provisions of this division for purposes of its use by responsible agencies, 

unless the provisions of Section 21166 are applicable." (Pub. Res. Code § 21167.2 [emphasis added].) 

Under Public Resources Code section 21166, a supplemental or subsequent environmental report is not 

required "unless one or more of the following events occurs: [¶] (a) Substantial changes are proposed in 

the project which will require major revisions of the environmental impact report. [¶] (b) Substantial 

changes occur with respect to the circumstances under which the project is being undertaken which will 

require major revisions in the environmental impact report. [¶](c) New information, which was not 

known and could not have been known at the time the environmental impact report was certified as 

complete, becomes available. (Pub. Res. Code § 21166(a)-(c) [emphasis added].) 

CEQA Guideline section15162 implements the provisions of Public Resources Code section 21166 and 

expounds upon the circumstances that may require a supplemental or subsequent EIR: 

(a) When an EIR has been certified or a negative declaration adopted for 

a project, no subsequent EIR shall be prepared for that project unless 

the lead agency determines, on the basis of substantial evidence in the 

light of the whole record, one or more of the following: 

(1) Substantial changes are proposed in the project which will require 

major revisions of the previous EIR or negative declaration due to the 

involvement of new significant environmental effects or a substantial 
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increase in the severity of previously identified significant effects; 

(2) Substantial changes occur with respect to the circumstances under 

which the project is undertaken which will require major revisions of 

the previous EIR or negative declaration due to the involvement of new 

significant, environmental effects or a substantial increase in the 

severity of previously identified significant effects; or 

(3) New information of substantial importance, which was not known 

and could not have been known with the exercise of reasonable 

diligence at the time the previous EIR was certified as complete or the 

negative declaration was adopted, shows any of the following: 

(A) The project will have one or more significant effects not discussed in 

the previous EIR or negative declaration; 

(B) Significant effects previously examined will be substantially more 

severe than shown in the previous EIR; 

(C) Mitigation measures or alternatives previously found not to be 

feasible would in fact be feasible and would substantially reduce one or 

more significant effects of the project, but the project proponents 

decline to adopt the mitigation measure or alternative; or 

(D) Mitigation measures or alternatives which are considerably different 

from those analyzed in the previous EIR would substantially reduce one 

or more significant effects on the environment, but the project 

proponents decline to adopt the mitigation measure or alternative. 

(CEQA Guideline § 15162(a)(1)-(3) [emphasis added].)  

In addition, CEQA Guideline section 15164 addresses when an addendum to an EIR must be prepared 

and the procedures for its approval: "(a) The lead agency or a responsible agency shall prepare an 

addendum to a previously certified EIR if some changes or additions are necessary but none of the 

conditions described in [Guidelines] Section 15162 calling for preparation of a subsequent EIR have 

occurred. [¶] … [¶] (c) An addendum need not be circulated for public review but can be included in or 

attached to the final EIR . . . . [¶] (d) The decision-making body shall consider the addendum with the 

final EIR … prior to making a decision on the project. [¶] (e) A brief explanation of the decision not to 

prepare a subsequent EIR pursuant to [Guidelines] Section 15162 should be included in an addendum to 

an EIR, the lead agency's required findings on the project, or elsewhere in the record. The explanation 

must be supported by substantial evidence." 

As discussed above, when the agency has determined that an addendum is sufficient, because "the 

agency has determined that project changes will not require 'major revisions' to its initial environmental 

document, such that no subsequent or supplemental EIR is required, the reviewing court must then 

proceed to ask whether substantial evidence supports that determination." (Friends of College of San 
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Mateo Gardens v. San Mateo County Community College Dist. (2016) 1 Cal.5th 937, 953.) 

Even significant or substantial changes to the Project reviewed in the 2016 Final EIR alone are not 

enough to require further environmental review. (Public Resources Code § 21166; CEQA Guideline § 

15162.)  

1. "New Information" Regarding Impact of SLR on the Project Is Not A CEQA Issue 

Required to Be Addressed 

In Section II.A. of PROB, Petitioners contend the Addendum failed to address new information  on SLR 

based on a document prepared in early 2020 titled "Making California's Coast Resilient to Sea Level Rise: 

Principles for Aligned State Action" (the "2020 SLR Recommendation"). (AR 5333-5346.) The 2020 SLR 

Recommendation was the product of work by state entities with "coastal climate resilience 

responsibilities" which set forth principles "meant to guide unified, effective action toward sea level rise 

resilience." (AR 5333.)  

Petitioners' arguments in the PROB repeatedly focus on the potential effect of SLR on the Zeneca 

Property and the Project, not the effect of the Project on the environment, which is the concern of 

CEQA. (PROB p. 13, ll. 20-21 ["[T]he EIR did not discuss any potential impacts from the combination of 

toxic chemicals plus sea level rise."]; p. 14, ll. 6-9 ["Because the Project included the same uses as the 

2016 Sub-Area 4 project, the Addendum assumed its impacts would be similar and could be similarly 

mitigated by the measures identified in the 2016 EIR. It did not, however, include any measures 

addressing the interaction between buried toxic materials with groundwater and/or SLR."].) Petitioners 

contend that the Project "really" needs to accommodate 10 feet of SLR by 2100 because of storm surges 

and tides and conclude that "there was not substantial evidence to show that the increase in SLR would 

not result in significant new impacts not addressed in the 2016 EIR." (PROB p. 15, ll. 12-15.)  

These arguments do not raise issues showing the Project would have a more significant or exacerbated 

impact on the environment not considered in the Addendum, but rather that potential environmental 

changes based on SLR may impact the Project. (Building Assn., supra, 62 Cal.4th at 377.)  

Two courts have explicitly held that an EIR does not need to address the impact of SLR on a Project. 

Most recently, the Court in City of Newark, supra, 74 Cal.App.5th 460, rejected plaintiffs' argument that 

the project approval was improper because the City failed to address adaptive mitigation measures for 

flooding based on SLR in its approval of the project. The Court stated, "Sea level rise is not an impact on 

the environment caused by the project, so neither the REIR nor the checklist needed to discuss the 

effects of sea level rise on the project at all. [Citation omitted.] For the same reason, the adaptive 

responses to sea level rise discussed in the hydrology report are not mitigation measures, and not 

governed by the rules concerning deferred mitigation." (Id. at 478-479.) (See also Ballona Wetlands Land 

Trust v. City of Los Angeles, supra, 201 Cal.App.4th at 472-474.) 
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2. The New SLR Information Does Not Raise Previously Unknown Information 

Regarding SLR with Significant Effects Not Discussed in 2016 Final EIR or Showing 

the Project Will Have Substantially More Severe Significant Effects 

Only "when a proposed project risks exacerbating those environmental hazards or conditions that 

already exist" must an agency "analyze the potential impact of such hazards on future residents or 

users. In those specific instances, it is the project's impact on the environment – and not the 

environment's impact on the project – that compels an evaluation of how future residents or users could 

be affected by exacerbated conditions." (Building Assn., supra, 62 Cal.4th at 377-378.)  

The new information to which Petitioners direct the Court is one portion of the 2020 SLR 

Recommendation which indicates there is a risk of SLR of 7.6 feet by 2100. (AR 5341.) Petitioners argue 

that the Addendum did not discuss "changes to expected SLR and how those changes might affect the 

Project impacts." (PROB p. 13, ll. 26-27.)  

In "Principle" Number 1 of the 2020 SLR Recommendation, however, the agencies recommend utilizing 

"SLR targets based on . . . a minimum of 3.5 feet of SLR by 2050" and "more protective baseline 2050 

and 2100 targets for road, rail, port, power plants, water and waste systems, and other critical 

infrastructure." (AR 5343.) The "more protective baseline" level of SLR is not specified in the 2020 SLR 

Recommendation.  

The 2016 Final EIR addressed the potential effect of SLR, including flooding because of "5.5 feet of SLR 

plus storm flooding" and the environmental effects the development of Sub-Area 4 may have in the face 

of those conditions. (PROB p. 12, l. 31 [citing AR 1938] and p. 13, ll. 2-3 [citing AR 1962-1963].) The EIR 

states, for example, "As shown in both figures [4.8-3 and 4.8-4], the Zeneca site is currently adequately 

graded above the flood levels that would be associated with both 3 and 5.5. feet of sea level rise." (AR 

1962.) (See also AR 1973-1974 [indicating the Project site would generally be protected from sea level 

rise of up to 5.5 feet and that mitigation measures would reduce flood risks to less than significant].)  

Petitioners acknowledge the EIR includes mitigation measures and anticipated planning and 

construction "so that they would not be impacted by a 5.5 foot increase in sea level." (PROB p. 13, ll. 8-

10 [citing AR 1974].) These levels exceed the 3.5 SLR increase that the 2020 SLR Recommendation 

indicates should be the 2050 target. Respondents also had a report from a Senior Engineering 

Hydrologist with projections of the likelihood of various levels of SLR, with most likely SLR in the San 

Francisco area of 1.6 to 3.4 feet by 2100, and SLR of over 7 feet by 2100 having "only a 0.5% chance of 

occurring." (AR 7335-7336.) This report explicitly states that the "proposed Project elevations meet new 

state guidance which sets the objective that by 2050, shorelines are resilient to at least 3.5 feet of sea 

level rise (OPC 2020)." (AR 7337; AR 5343.) While the 2020 SLR Recommendation indicates SLR might 

reach 7 feet or more, the Project meets the actual guidance provided in the 2020 SLR Recommendation, 

consistent with the SLR addressed in the 2016 Final EIR of 3.5 feet and up to 5.5 feet. (Id.; AR 1962) 

Petitioners also note that at the Planning Commission hearing, the Developer committed to grading the 

Project site for up to 7 feet of SLR. (PROB p. 15, ll. 7-8 [citing AR 6483.) HRP cites to additional evidence 

available to Respondents in approving the Addendum that indicates the Project could withstand up to 7 
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feet of SLR. (Resp. Brief p. 17, ll. 11-13 [citing AR 6483 at ll. 6-8; 6487 at ll. 4-6; 7337].) While the rate of 

SLR may be faster than previously anticipated and therefore reach the higher level addressed in the 

2016 Final EIR sooner if the SLR in the 2020 SLR Recommendation comes to pass, the amount of SLR 

considered in the 2016 Final EIR is within the 2020 SLR Recommendation of up to 5.5 feet.  

In PROB Section II.B., Petitioners argue the Project site will succumb to flooding because of the "amount 

of SLR and groundwater level rise" and the shallowness of the groundwater. (PROB p. 15, ll. 23-25.) 

Petitioners themselves suggest a solution regarding these potential future problems "caused by future 

SLR and accompanying mobilization of toxins" based on the Adaptive Flood Risk Management Plans that 

could be put in place as each individual block is developed once the infrastructure is installed by HRP. 

(PROB p. 15, ll. 19-23.) These arguments again highlight that the issue raised by Petitioners is the impact 

of SLR on the Project and the Zeneca Property, not the impact of the Project on the environment. 

Petitioners also concede that, as in City of Newark, the 2016 Final EIR and Addendum anticipate that the 

potential need for Adaptive Flood Risk Management Plans in the future. (PROB p. 13, ll. 8-10.) The Court 

in City of Newark recognized the city in that case did not need to address adaptive measures that might 

need to be implemented 50 to 80 years in the future in considering approval of the current project, 

given the wide range of SLR projections and because the measures needed decades in the future about 

which the city could only "dimly guess" could not be "considered part of the current project." (City of 

Newark, supra, 74 Cal.App.5th at 479.)  

Petitioners in their PRB raise the issue that with increased SLR, the Project if built may cause the spread 

of more contaminated soils because of the deeper borings or drilling required for the foundations for 

multi-story residential buildings contemplated in the more residential-focused Project. That issue is 

addressed below.  

3. Changes in the Project 

The Addendum includes the following summary of the proposed changes in the Project which provide in 

part the foundation for Respondents' determination that no major revisions to the 2016 Final EIR were 

required: 

Summarizing from Chapter 2, Project Description, the boundary of the 

proposed project and its location is consistent with the Sub-Area 4 

Project area. In terms of land uses and development, compared to the 

Sub-Area 4 Project, the proposed project will develop 2,480 more 

residential units, 140,000 fewer square feet of retail use, and none of 

the 1.27 million square feet of R&D/Business/Service uses. These 

changes result in approximately 4,990 more residents and 2,795 fewer 

employees that would exist onsite compared to those previously 

analyzed in the EIR.  

Other modifications that the proposed project makes to the Sub-Area 4 

Project include that it slightly relocates the curved shoreline roadway 

(Street D) southward (Bayward), up to 220 feet closer to the existing 
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pond/lagoons and tidal marsh areas. The proposed project is largely 

consistent with the conceptual street and parks layouts of the Sub-Area 

4 Project in the EIR, and the proposed new pedestrian connection to the 

existing San Francisco Bay Trail would occur in the southeast portion of 

the project site, rather than from the central linear urban park as 

conceptually located in the EIR. 

(AR 663.)  

The shift in the Project to increase the number of residential units by more than 2,000 more units than 

contemplated in the 2016 Final EIR, to eliminate the R&D/business component, and to reduce the retail 

portion of the Project are changes that on their face seem significant. That the changes in the Project 

mix of residential and other components is significant alone, however, does not mean that supplemental 

or subsequent environmental review is required. (Pub. Res. Code § 21166; CEQA Guideline § 15162.) 

Respondents concluded in the Addendum that despite these changes, no major revisions would be 

required to the 2016 Final EIR, because there are no new significant effects on the environment not 

considered in the 2016 Final EIR, there are no significant effects from the Project that will be 

substantially more severe than those addressed in the 2016 Final EIR, and there are enhanced mitigation 

measures accompanying the Addendum to reduce any such effects to less than significant.  

Without citation to the Administrative Record, Petitioners contend that under the 2016 RSBP and 2016 

Final EIR, "more sensitive" residential uses could have been placed in less contaminated Lot 3, with 

commercial uses in more contaminated areas, an option no longer available since most of the Project 

approved under the Addendum and the Development Agreement is residential. (PROB p. 16, ll. 1-4.) 

(But see AR 7037, 7064, 7066 [RBSP Sub-Area 4 Short-Term Vision to Long-Term Vision (2045) ["the 

existing industrial land uses on the eastern edge are assumed to transition to residentially-focused 

mixed-use, R&D, and higher-density residential along the Bay" with maps showing ultimate 

development area of much of Sub-Area 4].) Petitioners conclude, again without reference to the 

Administrative Record, that this change to a more residential-focused project rather than commercial-

focused one means that "the release of toxins due to SLR" will affect residents, "adjacent communities, 

environmentally restored wetlands, the Bay Trail, and the Bay itself." (PROB p. 16, ll. 4-6.)  

Petitioners have not shown that Respondents' determination that no supplemental or subsequent EIR is 

required is not supported by substantial evidence. The Addendum reflects Respondents' conclusions 

that the changes in the Project did not require major revisions to the EIR, would not cause new 

significant effects, and would not result in a substantial increase in the significant effects previously 

identified in the 2016 Final EIR. (Pub. Res. Code § 21166; CEQA Guideline § 15162.) The Addendum 

shows Respondents considered SLR, the toxic condition of Sub-Area 4, and the intended development of 

the Project, including for multifamily residential uses with buildings up to 8 stories in the 2016 Final EIR 

and RBSP and that the changes in the Project did not require further environmental review for the 

reasons detailed in that document. (AR 25-200 [Addendum and mitigation measures]; AR 6966 [RBSP 

Land Uses], 7037 [RBSP 3.3.5 Sub-Area 4 [buildings up to 8 stories]; AR 1920-1925; AR 1962, AR 1935.)  

The comments submitted by Petitioners include a November 18, 2020 and a December 1, 2020 letter by 
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Matt Hagemann of SWAPE, which also focus on the characteristics of the Zeneca Property and the 

impact of potential SLR on the Zeneca Property and the contaminants located there. (PROB p. 14, ll. 10-

19; AR 5347-5349 [EM 697-699] and AR 5792-5784 [EM 700-702]; PRB p. 9, ll. 22-26.) Though 

Petitioners' consultant states that his concerns address the new or increased impact of the Project (EM 

698), his comments raise issues with the adequacy of the remediation to be performed pursuant to the 

2019 Final FS/RAP subject to the jurisdiction of the DTSC in light of the impact of SLR, not the Project. 

(EM 698 "[Remediation of this specific site is complicated by its low elevation and relatively high 

groundwater level, its proximity to San Francisco Bay, and the effects of sea level rise on the project site, 

including Lots 1-3."], and EM 700 ["the significantly increased rate of sea level rise . . . raises serious 

issues about the adequacy of the proposed remediation of the Project site under Alternative 3a in the 

Final FS/RAP. That, in turn, indicates . . .that due to the changed circumstance of the significantly 

increased rate of sea level rise, the uncirculated addendum to the 2016 EIR does not adequately 

addressed the significantly increased impacts on humans and the environment due to the in situ 

treatment of toxic materials at the Project site. . . . [¶] In light of these previously unforeseen risks from 

accelerated sea level rise, both the Project and plans for toxic remediation need to be reconsidered."].)  

Hagemann's only specific reference to any characteristics of the Project, rather than existing toxic 

characteristics of the Zeneca Property or the impact of SLR, is that "the combination of sea level rise and 

existing high groundwater levels could result in surface flooding of the site, including potentially 

mobilizing toxic materials and causing exposure to them of site residents and visitors. This [i.e., SLR and 

high groundwater levels] would be a significant new and/or significantly increased impact from the 

project, especially given that the new buildings, up to 80 feet in height, would require pilings sunk well 

into the contaminated soil levels." (EM 699.)  

The 2016 Final EIR, however, contemplated buildings of up to 8 stories (85 feet). (AR 6966 [RBSP Land 

Uses], 7037 [RBSP 3.3.5 Sub-Area 4 [buildings up to 8 stories].) Further, as the statement shows, what 

Hagemann says is the significant new impact is the combination of SLR and the location of the 

groundwater on the site, neither of which is new information. (But see also EM 699 ["the combination of 

increased rates of sea level rise and increased amounts of drilling or boring for building pilings, 

combined with the in situ treated toxic materials pursuant to DTSC current plans, require reopening the 

environment review process . . .."].) The 2016 Final EIR also specifically considered the impact of 

construction on the hazardous substances on the site, including the potential dispersal or mobilization 

of toxins in building foundations and infrastructure, but cites various measures and remediation being 

overseen by DTSC which Respondents concluded reduced these impacts to less than significant. (AR 

1920-1925.) 

The 2016 Final EIR demonstrates awareness of the toxic condition of the Zeneca site and recognizes the 

DTSC at that time was considering a range of alternatives to address toxic remediation, including 

Alternative 3a, which would not involve the removal of all contaminated materials from the Zeneca 

Property. (AR 1888, 1894-1895 [discussing contamination studies and partial remediation completed 

and ongoing, and with the DTSC specifically recognizing "the property can support a variety of uses, 

from an environmental perspective, including residential, recreational, commercial and industrial."]; AR 

1920-1925.) DTSC specifically required the revision of its draft RS/RAP to consider "ground floor 
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residential use as contemplated" by the draft RBSP. (AR 1896 and fn. 4; SAR 129; see also AR 7323 

[Technical Memorandum by Community Dev. Dir. Dated December 1, 2020, stating "The Campus Bay 

Project proposes a mixed-use community comprising a portion of, and consistent with, the RBSP, that 

includes the following components: 1) Remediation of the Project site as approved by and in accordance 

with all requirements" of the DTSC].)  

The Addendum states that "The site cleanup plan in the 2019 FS/RAP assumes a multi-family residential 

redevelopment footprint over the Site and cleanup of the groundwater and soil gas to a residential 

standard." (AR 49.) The 2016 Final EIR shows there was consideration of potential SLR at higher levels 

than 3 to 5.5 feet and alternatives that the City could pursue if that eventuality were to occur. The 2016 

Final EIR recognized that SLR is subject to uncertainties and had demonstrated an accelerating trend. 

(AR 1962, AR 1935; but see also AR 7335-7336.) The adequacy of the DTSC remediation plan in the Final 

FS/RAP is not before the Court in this matter.  

The Addendum demonstrates Respondents were fully aware of and considered the nature of the 

changes in the development of the Project and their impacts on Sub-Area 4 as well as their relationship 

to the 2016 Final EIR and its determinations regarding the environmental impact of the Project. The 

Addendum shows based on reasoned analysis of the Project and Development Agreement approved 

with the Addendum that the criteria for supplemental or subsequent environment review were not met 

and the Addendum was sufficient. (AR 663-664 [Conclusions].) 

4. Petitioners' PRB Argument as to Indirect Environmental Impacts 

Petitioners assert in their PRB an indirect environmental impact based on the financial impact of the 

Project, citing a case involving physical environmental damage by urban decay from the closure of 

smaller local businesses when a project involving two shopping malls anchored by major retailers was 

approved. (PRB p. 4, l. 19 – p. 5, l. 1 [citing page 16 of their PROB]; Bakersfield Citizens for Local Control 

v. City of Bakersfield (2004) 124 Cal.App.4th 1184, 1205 ["[I]f the forecasted economic or social effects 

of a proposed project directly or indirectly will lead to adverse physical changes in the environment, 

then CEQA requires disclosure and analysis of these resulting physical impacts."].) In their PRB, 

Petitioners argue "impacts on the Project from sea level rise plus toxics will result in a need to divert 

financial resources, both public and private, towards projecting the Project from those impacts. If not for 

that, those resources would be available to mitigate the impacts of toxics and sea level rise, plus the 

Project, on the surrounding community and the natural environment" and cite page 16 of the PROB. 

(PRB p. 4, ll. 19-23.)  

Petitioners recognize individual blocks could be developed with Adaptive Flood Risk Management Plans, 

but they contend, without any citation to the record, that it is "unlikely" such plans could address what 

Petitioners contend is "inevitable" flooding and toxics problems. They then speculate that those 

problems in turn would leave certain blocks vacant and that the remediation burden would then fall on 

the occupants of the developed blocks, though they also recognize HRP, Zeneca or others may be 

responsible for the additional remediation they contend will be needed. (PROB p. 15, l. 19 – p. 16, l. 1 

and fn. 14.) Petitioners then argue that "[a]s a result, the release of toxics due to SLR will affect not only 

Project occupants, but also adjacent communities, environmentally restored wetlands, the Bay Trail, and 
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the Bay itself. Thus the change to the Project would further increase impacts due to the combination of 

toxics and SLR." (PROB p. 16, ll. 4-4 [emphasis added].)  

These arguments are not supported by citations to any portions of the Administrative Record that 

commercial uses "more easily" absorb remediation costs, that flooding and increased toxins is 

"inevitable," or that there is any significant change in the economics of remediation of the Zeneca 

Property caused by the shift to more residential units and less commercial use that would cause adverse 

environmental impacts based on vacant blocks. Speculation and argument is not substantial evidence. 

(CEQA Guideline § 15384(a).) The DTSC revisions to the draft and the Final FS/RAP specifically 

anticipated remediation to a level consistent with residential uses, including ground floor residential 

use. (AR 1896 and fn. 4; AR 49.) The unsupported statement that commercial uses can "more easily" 

absorb remediation costs does not meet Petitioners' burden of demonstrating a lack of substantial 

evidence that the necessary remediation required by DTSC did not or will not occur or that "major 

revisions" are required to the 2016 Final EIR because of "new significant, environmental effects" or a 

"substantial increase in the severity of previously identified significant effects." (CEQA Guidelines §§ 

15162(a)(1) and 15162(a)(2).)  

5. Petitioners' PRB Argument Regarding Changed Circumstances Based on DTSC 

Adopting Cleanup Alternative 3a 

Petitioners also argue in the PRB that the DTSC's selection of the specific remediation to be performed 

out of several alternatives set forth in the draft FS/RAP, specifically Alternative 3a, is "a changed 

circumstance" requiring supplemental environmental review. (PRB p. 7, ll. 12-13.) This argument was 

not raised or addressed in the PROB and was waived under the authority cited above. HRP did not have 

the opportunity to respond to this previously unasserted issue as a result.  

Even if the Court considered Petitioners' argument regarding the selection of Alternative 3a, the 2019 

Final FS/RAP includes information indicating that DTSC tested various remediation methods based on 

the several alternatives under consideration that included tests of some of the methods to be used in 

Alternative 3a. It is therefore not clear from the 2019 FS/RAP that the adoption of Alternative 3a is a 

changed circumstance. For example, the Final FS/RAP describes prior remediation completed and 

testing and pilot studies performed for various remediation measures incorporated into Alternative 3a. 

(SAR 105-107; SAR 121-125.)  

Petitioners argue that the 2016 Final EIR assumed the Zeneca Property would be remediated, and then 

implicitly argue that the remediation Alternative 3a chosen by the DTSC in the 2019 Final FS/RAP is 

somehow not the remediation assumed in the 2016 Final EIR. (PRB 6, l.3 [citing AR 1921, 1923.) 

Petitioners do not point to any provision of the RBSP or the 2016 Final EIR that indicates those 

documents assumed or were premised on all contaminated materials being excavated and removed 

from the Zeneca Property in order for development to occur and that remediation under Alternative 3a 

was not within the consideration of the environmental effects of development of Sub-Area 4 addressed 

in the 2016 Final EIR. (See, e.g, AR 1920-1925.) The remediation of the Zeneca Property was not within 

the control or jurisdiction of the City; the 2019 FS/RAP provides for remediation of the Project site to a 

level that allows for ground floor residential uses, consistent with the uses contemplated in the RBSP 
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and 2016 Final EIR. (AR 6609:14-26; 6610:12-19, AR 6612:20-23; AR 7323.)  

More important, a changed circumstance alone is not enough to trigger the need for a supplemental or 

subsequent EIR. The changed circumstance must require "major revisions" to the prior EIR based on 

"significant new effects" of the Project not addressed in the EIR or a "substantial increase in the severity 

of previously identified significant effects." (Pub. Res. Code § 21166(a) and (b) [emphasis added]; CEQA 

Guidelines § 15384(a)(1) and (2) [emphasis added].) The Addendum specifically addresses the DTSC 

remediation plan and its interplay with the Project as approved, and the Addendum reviews the Project 

under each of the CEQA issues based on a CEQA checklist, adjusting or adding to certain mitigation 

measures where Respondents determined adjustments were appropriate based on the modifications in 

the Project to shift the development from R&D/business and retail to multifamily residential. (AR 573-

664.) 

6. Conclusion Regarding CEQA Challenges 

It is Petitioners' burden to demonstrate that no reasonable City or Council could determine based on the 

evidence that neither the changes in the Project nor the new information on SLR show significant new 

effects or significantly greater effects caused by the Project than those analyzed in the 2016 Final EIR or 

that are not mitigated based on the mitigation measures approved in the 2016 Final EIR and the 

Addendum. The evidence to which Petitioners direct the Court is overwhelmingly evidence of the 

possible impact of new estimates of accelerated SLR on the Zeneca Property and the Project, not of the 

Project on the environment. "[T]he pertinent statutes leave no doubt that the test is whether the record 

as a whole contains substantial evidence to support a determination that the changes in the project 

were not so "substantial" as to require "major" modifications to the EIR." (Bowman v. City of Petaluma, 

supra, 185 Cal.App.3d at 1075.) 

To the extent the general reference in Hagemann's letter to borings for 80-foot tall buildings is an 

impact of the Project on the environment of the Zeneca Property, Petitioners have not shown based on 

the record that the Project as approved would have significantly greater effects than those 

contemplated by the RBSP and 2016 Final EIR or that the effects of constructing buildings up to 8 stories 

combined with SLR was not considered in the RBSP and the 2016 Final EIR. The 2016 Final EIR 

anticipated buildings of that height, and that document, as Petitioners do not dispute, is final and not 

subject to review in this petition. (See City of Newark, supra, 74 Cal.App.5th at 477 [time to raise 

concerns regarding "coastal squeeze" on wetlands migration was in connection with REIR, or even 

original EIR, which included reference to potential destruction of uplands as a result of development 

under the specific plan].)  

The fact that a different conclusion could have been reached by Respondents based on the information 

in the record is not a basis for the Court to find a prejudicial abuse of discretion by Respondents in 

approving the Project, the Addendum and the Development Agreement. Petitioners have not 

demonstrated a prejudicial abuse of discretion in Respondents' conclusions in support of the approval of 

the Addendum without supplemental environmental review under the CEQA standards set forth above.  
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B. Fair Hearing Challenges 

When the public agency is acting in a quasi-adjudicatory role, the parties participating in the 

administrative action are entitled to a fair hearing, and the public agency representatives participating in 

the determination must be "neutral and unbiased." (Id. at 972, 973.) A party is denied the right to a fair 

hearing if the party demonstrates actual bias or "an unacceptable probability of actual bias." (Id.) Bias or 

prejudice is not implied and must be demonstrated by "concrete facts" or "clear averments." (Id.)  

The Court notes at the outset that there are no specific requirements for a public hearing or comment 

on approval of an Addendum to a final EIR under CEQA. (See CEQA Guideline § 15164.) The Court also 

notes that the parties appear to agree that the decisions made by Respondents challenged in the 

Petition were quasi-adjudicatory rather than quasi-legislative. The Court will review the claims of lack of 

fair hearing and bias on that basis. (But see Save Civita, supra, 72 Cal.App.5th at 994 [city council acted 

in quasi-legislative capacity in certifying final EIR and approving amendments to community plan and 

general plan, and procedural due process claims were therefore foreclosed].) 

The essential component of due process is notice and a meaningful opportunity to be heard. "Due 

process is the opportunity to be heard at a meaningful time and in a meaningful manner. [Citation 

omitted.] Unlike some legal rules, due process ' ''is not a technical conception with a fixed content 

unrelated to time, place and circumstance." [Citation.]' [Citation omitted.]" (Southern Cal. Underground 

Contractors, Inc. v. City of San Diego (2003) 108 Cal.App.4th 533, 543 [citing and quoting Mathews v. 

Eldridge (1976) 424 U.S. 319, 333, 334.) "Fair hearing requirements are 'flexible' and entail no 'rigid 

procedure.' [Citation omitted.]" (Doe v. Allee (2019) 30 Cal.App.5th 1036, 1062.) 

Due process requires a reasonable notice and a reasonable opportunity to be heard; it does not 

mandate any specific form or procedure to meet this requirement. (CREED-21 v. City of San Diego (2015) 

234 Cal.App.4th 488, 517.) "[I]t is the substance, and not the technical formalism, of an administrative 

procedure that affords due process. [Citations omitted.]" (Id. citing among others Nightlife Partners, Ltd. 

v. City of Beverly Hills (2003) 108 Cal.App.4th 81, 90 relied on by Petitioners].) 

Petitioners contend the manner in which the public hearings on the approval of the Addendum, 

tentative map, use permit and Ordinance 30-20 on the Development Agreement were conducted was 

unfair, and the unfairness of the public hearing process shows bias. The Court has reviewed the 

agendas, hearing instructions, and transcripts of the hearings included in the Administrative Record. The 

transcripts collectively comprise more than 200 pages of text, and HRP notes, without dispute by 

Petitioners, the large number of public speakers who participated in each hearing. (Resp. Brief p. 29, ll. 

2-8; AR 6418-6503 [November 19, 2020 – 35 public speakers]; AR 6512-6633 [December 1, 2020 City 

Council Meeting – 46 public speakers]; AR 6641-206 – 6641-252 [December 15, 2020 City Council 

Meeting – 34 public speakers].) The Administrative Record contains extensive written public comments 

comprising hundreds of pages of the Administrative Record. (AR 5274-5426 [comments for November 

19, 2020 Planning Commission hearing], 5600-5809, 5822-5832 and EM 30, EM 840 [comments for 

December 1, 2020 City Council Meeting]; 6641-003 – 6641-178, 6641-201-6641-203 and EM 188 

[comments for December 15, 2020 City Council Meeting].) 
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1. November 19, 2020 Hearing – Rebuttal by Developer Permitted  

Petitioners contend the November 19, 2020 hearing before the Planning Commission was unfair. They 

argue after the public comment period closed, the Developer's representatives were given time to rebut 

testimony from witnesses made during the public comment period, but opponents of the Project were 

not given an opportunity to respond to that rebuttal.  

Petitioners cite no statute, regulation, or any other authority mandating equal time in this circumstance 

or that precluded commission members from asking questions to staff or the Developer without inviting 

an opponent to respond to the staff and Developer responses. Clark v. City of Hermosa Beach (1996) 48 

Cal.App.4th 1152 cited by Petitioners is distinguishable, In that case, the homeowners were granted 

building permits, and in the hearing before the city council on appeal by another resident, the Council 

raised two new issues for the first time after the public hearing concluded. The Council refused the 

homeowners' request to reopen the hearing to allow them to address the two new issues which the 

Council resolved against them without any opportunity for them to be heard on the points, and the 

Council reversed the planning commission, denying the permits. (Id. at 1173.) (See also Ribakoff v. City 

of Long Beach (2018) 27 Cal.App.5th 150, 172 [staff and invited guests may speak on issues as requested 

by council to promote informed decision-making and are not subject to the limits on public comments].) 

In this case, the hearing followed the general process announced in the Agenda and at the outset of the 

hearing. (AR 4959, 6418:13-24.) After the initial presentations were made in favor of and against the 

Project with equal time for each, extensive public comments were received, then the Project Developer 

was given a two-minute rebuttal, and a selected Project opponent was given a two-minute rebuttal 

(through Ms. Padgett). (AR 6417-6478.) As announced at the beginning of the hearing, the public 

comment period then closed, but the members of the Planning Commission were given an opportunity 

discuss the Project, and specifically to ask questions of the Planning Commission representative and the 

Developer. (AR 6418:13-24; 6479:16-18.) Though Petitioners argue they were not permitted to respond 

to those statements, they also do not argue that there were new issues raised that were not raised in 

the public portion of the hearing or in writing or that they requested and were denied the right to 

respond.  

The additional time provided to the Developer to address the Project was part of the Commission 

discussion period that followed the close of the public hearing. (AR 6479-6503.) Even if the time the 

Developer spent responding to questioning initiated by the Planning Commission members were 

considered to be additional rebuttal by the Project proponents, a proponent having final rebuttal time 

without any sur-reply or sur-rebuttal by an opponent is typical in judicial proceedings. Given the 

extensive public participation in the hearing and through written comments, the Court  finds that the 

relatively brief additional time the Developer had to respond to questions initiated by the Commission 

did not render the hearing unfair to the Petitioners or other Project opponents. 

2. December 1, 2020 Hearing 

The decision to approve the Addendum, the use permit, and the tentative map were made at the 

December 1, 2020 City Council meeting. Petitioners contend this hearing was unfair because Mayor Butt 
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limited the duration of questioning and responses by a Project opponent and later in the discussion 

period limited comments and questions by a Council member who opposed the Project. Petitioners 

contend the Mayor did not impose similar restrictions on those supporting the Project.  

The record reflects that Councilmember Myrick, who indicated he expected to either vote no or abstain, 

was given the opportunity to make lengthy comments after the initial presentations based on a vote by 

the council to overrule the Mayor proceeding to the public comments at that that time. (AR 6536-

6540:5.) Councilmember Martinez indicated his intention to ask questions of the public speakers after 

approximately 12 public speakers had made comments. (AR 6555:1-14.) Councilmembers Martinez and 

Myrick were permitted to question speakers. (AR 6556:1 – 6557:19; AR 6558:12 – 6560:21; AR 6563:23 – 

6567:7.)  

Though Petitioners contend time was only limited for Councilmembers opposing the Project, there were 

no other councilmembers asking questions. (AR 6566:10-11; AR 6568:23-24.) Mayor Butt called the 

response to one of Councilmember Martinez's questions "out of order" based on his conclusion the 

series of answers given by the witness (who is counsel for Petitioners) were becoming lengthy and 

repetitive, despite requests for the witness to respond briefly and concisely. (AR 6566:5 – 6567:18.) 

Councilmember Martinez moved to permit witnesses to respond to questions by the councilmembers 

"however long it takes," and the motion was voted down. (AR 6569:5  6570-:2.) Mayor Butt reiterated 

that despite the motion failing, "traditionally we have allowed Councilmembers to occasionally ask 

questions and, and, and the speakers to answer 'em. As, as, as long as we do this in a reasonable way, 

then I'm inclined to allow it. But, but I think we need to move this on." (AR 6570:4-6.) Councilmember 

Myrick asked additional questions of a speaker after the motion. (AR 6594:11 – 27.) Given the large 

number of members of the public who wanted to speak, requiring reasonable limits on the length of 

questions and responses was not an unfair procedure under the circumstances and promoted the ability 

of all the proposed public speakers to make their comments given the duration of the hearing.  

The transcript reflects that the Mayor cut off Councilmember Martinez's questions to the staff after the 

meeting was extended from 11:00 p.m. to 11:30 p.m. by majority vote. (AR 6617:22 – 6618:19.) Though 

the Mayor then invited Councilmember Martinez to continue his questions, the transcript reflects after 

a few more questions, the Mayor cut off Councilmember Martinez's attempt to ask a question as to the 

effectiveness of in situ bioremediation, calling it "redundant." (AR 6620:15 – 6622:8.) It is not evident 

that the issue had been addressed at this specific hearing, though the issue was addressed in the DTSC 

2019 Final FS/RAP which had been approved since 2019. Councilmember Martinez though conceded he 

did not pose his question to get more information so that he could decide on his vote, but rather to 

provide information to others on the Council. (Id.) Other councilmembers appeared to be satisfied with 

the information they had obtained and voted to debate the Project.  

Councilmember Martinez was prevented from making further comments before the vote was taken 

though Councilmembers Willis (opposed), Myrick (opposed), and Bates (in favor) were given an 

opportunity to make a statement before the roll call for the vote was made. (AR 6622:11 – 17; AR 

6622:20 – 6624:17, 6626:7 – 25; 6627:2-20.) The transcript nevertheless reflects that Councilmember 

Martinez had considerable opportunity to ask questions and make remarks during the course of the 
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lengthy hearing, probably more than any other single member who spoke that evening.  

The Court views the events of the lengthy December 1, 2020 hearing in the context of the both the 

events reflected in the transcript and the information available to the Council in voting on the Project. 

The Council acknowledged on the record that it had received over 125 written public comments 

opposing the Project or supporting postponing a decision by the afternoon of the hearing. (AR 6597:7-

12.) After the public comment period, the Mayor allowed City staff to answer questions. (AR 6601:21-

25.) A motion was made to extend the meeting at 11:00 p.m., which passed over "no" votes of 

Councilmembers Martinez and Willis, and the Mayor invited Councilmember Martinez to continue his 

questions, which he was allowed to do up to a point. (AR 6617:22 – 6618:19.) Two councilmembers who 

opposed the Project and who had limited prior participation in the hearing made comments against the 

Project in the final debate. Overall, the Court finds the opponents of the Project had a fair hearing and 

opportunity to air their positions.  

3. December 15, 2020 Hearing 

At the December 15, 2020 hearing, the Council took up passage of an ordinance approving the 

Developer Agreement. Petitioners concede that after public comments closed, there was an opportunity 

to question both the Project Developer representatives and opponents of the Project. (PROB p. 17, ll. 

14-16 [citing AR 6641-243 – 6641-248].) The transcript reflects Councilmember Martinez again had an 

opportunity to ask a number of questions before the Mayor called for a vote. (AR 6641-207:18; AR 6641-

209:10-11 – 6641-212:6; AR 6641-241:6 – 6641-242:18; 6641-243:1 – 6641:244:20.) A motion was made 

to pass the second reading, which was seconded, and the transcript does not reflect any attempt by 

Councilmember Martinez to request debate prior to the motion, interrupt the roll, or make a statement 

until the time for his vote. (AR 6641-249:14-26.) The Mayor specifically allowed Councilmember 

Martinez to make a five-minute statement opposing the Development Agreement and explaining the 

reasons for his "no" vote. (AR 6641-249:26 – 6641:251:10.) The Court finds the December 15, 2020 

provided Petitioners and other Project opponents a fair hearing.  

4. Public Participation Hampered by Remote Participation Rules Due to Pandemic 

(a) November 19, 2020 Planning Commission Meeting 

Petitioners cite to a public comment statement submitted by one of the Petitioners (Citizens for East 

Shore Parks) and by another organization, both of which complained about issues regarding the public 

participation in the November 19, 2020 Planning Commission meeting, citing an incorrect telephone 

number for telephone participation, some members of the public not being able to connect by Zoom, 

and members of the public who raised their hand to speak not being recognized, an incorrect Zoom link 

with a corrected link emailed to specific participants. (AR 5735-5736, 5619.) They claim these problems 

were brought to the attention of the Chair of the Planning Commission during the hearing but were not 

addressed. (Id.) Though one of these organizations contends a number of members of the public wrote 

to express their problems with the November 19, 2020 hearing process, Petitioners cite only to the 

communications from the organizations and a statement by one member of the public at the December 

1, 2020 hearing discussed below. 
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At the December 1, 2020 City Council meeting, one public participant (Pam Stello) also asserted there 

were "process" failures at the November 19, 2020 Planning Commission hearing based on (a) the agenda 

materials for the meeting not working "consistently"; (b) the website posting an incorrect Zoom 

password for the meeting; (c) confusing and contradictory instructions on participants raising their 

hands to be called on given prior to and during the meeting; and (d) a failure to call on all members of 

the public who raised their hands. (AR 6551:26 – 6552:18.) That participant states she could not speak at 

the November 19, 2020 meeting. (Id.)  

The transcript of the November 19, 2020 hearing indicates that the Chair (Tucker) recognized that some 

members of the public "felt they did not have an opportunity to speak" but that the Chair was enforcing 

the rules regarding the time deadline to sign up to speak announced at the beginning of the hearing. (AR 

6476:7-25.) He noted those who wanted to add their comments at the end of the hearing "either didn't 

hear [the instructions regarding the deadline] or joined late." (AR 6476:14-17.) The Chair expressed 

concern about fairness to those who participated and that opening up the window for new speakers 

would potentially require keeping the window open for others, but he provided those who felt they did 

not have the chance to speak an opportunity to make their comments in writing and have them included 

in the record, providing them an alternative opportunity to be heard. (AR 6476:18-25.) 

Opponents were able to present their position in multiple ways including through comments invited by 

the Chair (Tucker) to be submitted after the conclusion of the November 19, 2020 hearing to allow those 

members of the public who believed they were deprived of the chance to speak by not signing up within 

the first 20 minutes of presentations to express their views to the Commission. If a participant was 

having difficulty participating by Zoom, the participant could have provided their comments by 

telephone or in writing after the hearing, as suggested by the Commission. 

Despite whatever technical difficulties occurred in the November 19, 2020 hearing, hundreds of pages of 

written comments were submitted and dozens of members of the public were able to voice their 

opposition to the Project, including the Petitioners. Petitioners do not cite to any written comments 

submitted after the hearing or indicate the specific number of individuals who believe they were denied 

the right to speak, but the transcript indicates it was a "couple of folks." (AR 6476:14-17.) Petitioners 

identify only one particular person (Pam Stello) who later spoke at the December 1, 2020 hearing and 

stated she was precluded from speaking at the November 19 hearing. (AR 6551:26 – 6552:18.) It is not 

clear from the record that any individual’s inability to participate in the public comment period at the 

hearing was the result solely of technical issues on the City’s end, but even if that were case, the record 

as a whole shows extensive, meaningful, fulsome public participation in the process. The Court does not 

find given the totality of the record that the public was denied a fair hearing before the Planning 

Commission. 

(b) December 1, 2020 City Council Meeting 

At the December 1, 2020 City Council meeting at which the Addendum, use permit and tentative map 

were addressed, Mayor Butt made a point of assuring public participants that he would take time at the 

end of the public comment period to ensure that any persons who timely signed up to make public 

comments would have their opportunity to speak. (AR 6512:20 – 6513:3 ["I want to make sure every 
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public speaker has an opportunity to speak."].) The Mayor followed through with that commitment as 

the public comment period was nearing the close, and additional members of the public were given time 

to speak before public comments closed. (AR 6597:13 – 6600:13.)  

There is a statement by Councilmember Martinez in the December 1, 2020 hearing that some members 

of the public were watching on YouTube because there were limits on the number of people the City is 

able to host through Zoom. (AR 6600:14-23.) Councilmember Martinez advised them to write to the City 

to let the City know if they were left out of the process. (Id.) The participation procedures, however, also 

allowed remote participation by telephone as an alternative to Zoom, and the transcript reflects some 

members of the public made their comments by telephone. [AR 5430-5433; see, e.g., AR 6560:26, AR 

6577:13; AR 6573:11-12; AR 6577:12-13; AR 6578:19-20.)] 

At the same December 1, 2020 hearing, Petitioners contend technical issues with a power point 

presentation by the speaker opposing the Project (Ms. Padgett) cut into her ten-minute time for 

presentation. The transcript, however, does not reflect that Ms. Padgett requested that additional time 

be allowed because of any delay in bringing up the power point. (AR 6446:8-14.) One councilmember 

raised the issue of providing Ms. Padgett another 90 seconds because of the issue with the power point, 

but then indicated he did not know if she needed any more time, and the hearing continued with the 

public comment period. (AR 6535:1-6 ["I was gonna give her another minute and a half 'cause I know 

that there was some confusion when she was going through the slides. Um, but I don't know if she even 

needs that. It sounds like already –"].) 

(c) Fairness of Remote Process 

Petitioners’ contend that use of the remote hearing process in the midst of a pandemic was unfair in 

light of the technical difficulties some individuals experienced and because public participants with two-

minute speaking slots did not have their faces shown on Zoom. That the Developer and the speaker 

selected to represent the opponent position were visible as panelists and members of the public were 

not does not demonstrate the public was denied a fair hearing. They had a meaningful opportunity to 

express their objections to the Project in multiple ways.  

What constitutes a fair hearing is flexible and must take into account the circumstances in which the 

hearing was held. (Doe v. Allee, supra, 30 Cal.App.5th at 1062; Barclay Hollander Corp. v. California 

Regional Water Quality Control Bd. (2019) 38 Cal.App.5th 479, 510.) Court hearings have been routinely 

conducted with telephonic appearances and may involve certain parties participating in person and 

others by remote means. The use of Zoom and telephone to accomplish the City’s business in the midst 

of a pandemic was a fair and reasonable way to proceed under the circumstances. Petitioners have not 

demonstrated that the remote process denied Petitioners or the public in general the ability to be 

participate in a meaningful way and present their views in opposition to the Project. Petitioners had a 

fair hearing in each of the three hearings challenged.  

5. Bias Demonstrated by Mayor Butt and Council Member Choi in Favor of the Project  

Petitioners contend there was bias in the presiding officer Mayor Butt and that his actions showed a 

"pre-commitment" to approval of the Project. (PROB p. 18, ll. 22-24.) Petitioners must present "concrete 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
HEARING DATE:  04/27/2022 

 

 

 

 

facts" to support a claim of actual bias, or an unacceptable probability of actual bias. (Petrovich, supra, 

48 Cal.App.5th at 973.) Actual bias or a probability of bias is typically found "when the decision maker 

has a personal or financial interest in the outcome, or is either familially or professionally related to the 

litigant. [Citation omitted.]" (BreakZone Billiards v. City of Torrance, supra, 81 Cal.App.4th at1 1237.) 

Petitioners do not claim that any of the councilmembers had a conflict of interest based on a personal or 

financial interest in the approval of the Project, which distinguishes this case from Clark v. City of 

Hermosa Beach, supra, 48 Cal.App.4th at 1172 and Woody's Group, Inc v. City of Newport Beach (2015) 

233 Cal. App. 4th 1012, 1021-1022, both of which involved biased decision makers.  

Further, members of a city council are not held to the same standards of impartiality as a judicial officer, 

even though they may be acting in a quasi-adjudicatory capacity. (Nasha v. City of Los Angeles (2004) 

125 Cal.App.4th 470, 483 ["The 'standard of impartiality required at an administrative hearing is less 

exacting than that required in … judicial proceeding[s].'  [Citation omitted.] It is recognized that 

'administrative decision makers are drawn from the community at large. …  Holding them to the same 

standard as judges, without a showing of actual bias or the probability of actual bias, may discourage 

persons willing to serve and may deprive the administrative process of capable decision makers.' 

[Citation omitted.]" quoting Gai v. City of Selma (1998) 68 Cal.App.4th 213, 219].) 

Reviewing the record of the December 1, 2020 and December 15, 2020 hearings in their entirety and in 

the context of the significant written comments presented in advance of these hearings, as set forth 

above, the hearings do not reflect a bias in favor of approval of the Project in the conduct of the 

hearings. Opponents of the Project had extensive opportunities to air their positions in multiple ways 

before the votes. Opponents of the Project provided the vast majority of the written and oral public 

comments before and during the December 1. 2020 hearing in particular. Nothing in the process or the 

conduct of the Council hearings under the Mayor's direction shows opponents of the Project were 

unfairly disadvantaged or that the Developer was unfairly favored in the hearing process. Those 

councilmembers who ultimately supported the approval of the Project exhibited no more of a pre-

commitment to their position than councilmembers such as Councilmember Martinez, a Project 

"skeptic," who opposed the approval. Both sides were able to elicit information through questioning and 

public comments that created an extensive record on which the councilmembers could base their 

decisions.  

Similarly, the Court rejects that the questioning of the staff and the Developer at the close of public 

comments in the Planning Commission hearing on November 19, 2020 demonstrates "concrete facts" 

showing bias. For the reasons set forth above, the Court finds no unfairness or impropriety in the 

Commission asking questions of the Developer and staff, and not Project opponents, after the public 

comment period closed. For the same reasons, the Court does not find that the presiding officer's 

conduct showed actual bias or an unacceptable probability of bias. 

IV. Conclusion 

For the reasons set forth, the Court does not find a basis for issuance of a peremptory writ of mandate 

on Petitioners' first, second, and third causes of action of the Petition. The request for a peremptory writ 

of mandate is denied. The denial of the peremptory writ of mandate still leaves Petitioners' fourth cause 
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of action for declaratory relief to be resolved. The Court will treat the hearing as a status conference on 

the fourth cause of action. The parties are invited to address the steps that should be taken to resolve 

the declaratory relief claim.  

 
 
  

 


